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I: GENERAL INTRODUCTION

1. These are the opening submissions of the Redress Trust, the Association for the

Prevention of Torture, and the World Organisation Against Torture (“the

Intervenors”).

2. The Intervenors  are all members of the Coalition of International Non-

Governmental Organisations Against Torture (CINAT), an international body

composed of seven leading international non-governmental organisations committed

to ending and preventing torture, to bringing torturers to account, providing

rehabilitation and obtaining justice and reparations for survivors of torture.   

3. The Intervenors will bring to these hearings their broad international experience in

the application of international human rights law and in the practice and

jurisprudence of national and international mechanisms for the protection of human

rights, including torture.

4. The Intervenors’ experience is global, but their concerns remain focused on

individuals.  In this case, that individual is Maher Arar.  The United Nations

Commission on Human Rights has recognized that the public interest in government

accountability merges with the most intimate interests of the individual who has

suffered human rights abuses:

“[The Commission on Human Rights] recognises that, for the
victims of human rights violations, public knowledge of their
suffering and the truth about the perpetrators, including their
accomplices, of these violations are essential steps towards
rehabilitation and reconciliation, and urges States to intensify their
efforts to provide victims of human rights violations with a fair and
equitable process through which these violations can be investigated
and made public and to encourage victims to participate in such a
process.” 1
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5. While the mandate of this Inquiry engages principles of the greatest importance to

Canadian society and the community of nations, at heart its purpose is to obtain the

truth about Mr. Arar’s experience following his detention in the United States.

1. HISTORICAL CONTEXT

6. Both the factual inquiry and the policy review are being undertaken in a world

where many nations describe themselves as being engaged in a “war on terror.”

The Attorney General, in submissions on procedural issues, has stated categorically

that national security is the most important of all public interests.   The Intervenors

challenge that assertion.  The most essential characteristic of a civil society is the

degree to which it promotes and protects human rights.  The purpose of the state is

to foster civil society.  The state is not an end unto itself.   A secure state is

necessary to protect those who dwell within in it, but any argument that human

rights must necessarily be subordinated to the security of the state should be

regarded with caution.

7. A state may be said to be secure only when all its constituent elements –  its

territory, its inhabitants, and its government – are secure.  Security of the inhabitants

includes the inviolability of their human rights.   In a state where human rights are

insecure the state itself is insecure. 2  Therefore, the Intervenors maintain that any

fight against terrorism that does not maintain scrupulous respect for human rights

cannot achieve national security, but instead undermines it.

8. Liberal democracies, including Canada, sometimes show a tendency to sacrifice

human rights unnecessarily in times of perceived danger.   Consider the internment

of Canadians of Japanese ethnicity during the second world war and the red scare of

the 1950s.  When the crisis has passed the abuses may be recognized for what they

are, but that only begs the question of why the abuses were condoned in the first

case.  Perhaps distance allows us to put the danger and the response in proper
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perspective.  But if these failures of the past are more a reflection of

shortsightedness than abdication of principle, it should be easy to guard against

recurrences.  Little more is required than an attitude of reasonable scepticism

towards claims that the government and its security agencies are in the best position

to judge where the balance lies between the security of the state and the human

rights of the individuals under its jurisdiction.

9. International bodies have begun to ask whether counter-terrorism measures have

proven disproportionate to the threats posed, and to the aims of enhancing national

security and many violate fundamental principles of human rights.   International

human rights law recognises only a limited ability of states to derogate from human

rights protections.  For example, Article 4 of the International Covenant on Civil

and Political Rights, provides that states may abridge human rights in very limited

circumstances:

“in times of public emergency which threatens the life of the nation and the
existence of which is officially proclaimed, the States Parties to the present
Covenant may take measures derogating from their obligations under the present
Covenant to the extent strictly required by the exigencies of the situation…”3

10. Counter-terrorism measures have ranged from the strengthening of mutual

cooperation and intelligence-sharing between police departments and security

intelligence services and the adoption of new legislation to deal with the financing

of terrorist activity,4 to the adoption of new national security legislation to provide

additional powers to investigative authorities and which introduce separate

procedural frameworks for the investigation of terrorist offences,5 including

procedures for arrests, detentions6 and trial.  Under the stated intention of combating

terrorism certain governments have applied these separate procedural frameworks to

oppress on minority groups and political opponents.7  The reach of counter-terrorism

measures extends far beyond the criminal law.  In many instances it impacts upon

border controls and asylum and refugee processes and procedures for accessing

information held by governments.8
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11. Of particular relevance to this Inquiry are violations of the absolute prohibition on

the extradition, expulsion or deportation of persons to locations where the state

knows, or ought to know, that there are substantial grounds to believe that they

would be in danger of torture. This prohibition has been violated in this “war on

terror”  (discussed further below).   Of great concern is the practice of certain states

to ‘render’ suspects to other countries in the complete absence of legal process.

12. Since both the factual inquiry and the policy review are concerned with the

interaction between Canadian officials and those of other states, the international

climate provides necessary context for both phases of the Inquiry’s mandate.

II.  LEGAL PRINCIPLES

13. In our submission, the two principles of international law of greatest significance to

this Inquiry are:

(a) the absolute prohibition against a state forcibly sending a person to another

state where there is a substantial likelihood that he or she may suffer torture;

and

(b) the obligation of states to prevent and prohibit  torture in international law.

14. In this Opening Statement the Intervenors will first set out the law on the prohibition

of torture, and then turn to rendition and refoulement (the forcible sending of

persons to other countries).

2. THE DEFINITION OF TORTURE

15. Article 1(1) of the United Nations Convention against Torture and Other Cruel,

Inhuman or Degrading Treatment or Punishment defines torture as:

"…  any act by which severe pain or suffering, whether physical or
mental, is intentionally inflicted on a person for such purposes as
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obtaining from him or a third person information or a confession,
punishing him for an act he or a third person has committed or is
suspected of having committed, or intimidating or coercing him or a
third person, or for any reason based on discrimination of any kind,
when such pain or suffering is inflicted by or at the instigation of or
with the consent or acquiescence of a public official or other person
acting in an official capacity.  It does not include pain or suffering
arising only from, inherent in or incidental to lawful sanctions." 9

16. This definition is now considered as part of customary international law.10

17. The definition of torture has the following elements:

(a) severe pain or suffering, whether physical or mental;

(b) intentionally inflicted on a person;

(c) for such purposes as obtaining from him or a third person information or a

confession, punishing him for an act he or a third person has committed or is

suspected of having committed, or intimidating or coercing him or a third

person, or for any reason based on discrimination of any kind;

(d) when such pain or suffering is inflicted by or at the instigation of or with the

consent or acquiescence of a public official or other person acting in an

official capacity; and

(e) does not include pain or suffering arising only from, inherent in or incidental

to lawful sanctions.

18. Recent jurisprudence has taken a ‘purposive’ approach in the determination as to

whether an act constitutes torture.11 For example, the International Criminal

Tribunal for the Former Yugoslavia has held that "to the extent that the confinement

of the victim can be shown to pursue one of the prohibited purpose of torture and to

have caused the victim severe pain or suffering, the act of putting or keeping

someone in solitary confinement may amount to torture".12
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2.1 LEGAL RESPONSIBILITY FO R TORTURE

19. The prohibition of torture is absolute and encompasses not only the obligation not to

commit torture, but also the obligation to forestall and pre-empt any such acts.13

States are responsible for acts of torture committed "by or at the instigation of or

with the consent or acquiescence of a public official or other person acting in an

official capacity"14.

2.2 RESPONSIBILITY OF STAT ES FOR INTERNATIONALLY WRONGFUL ACTS

20. Article 16 of the "Draft articles on Responsibility of States for Internationally

Wrongful Acts" adopted by the International Law Commission (ILC) in 2001

provides:

Aid or assistance in the commission of an internationally wrongful
act

A State which aids or assists another State in the commission of an
internationally wrongful act by the latter is internationally
responsible for doing so if:

(a) That State does so with the knowledge of the circumstances of
the internationally wrongful act; and

(b) The act would be internationally wrongful if committed by that
State".15

21. In its commentary on the draft articles, the ILC notes that:

 "Where the allegation is that the assistance of a State has facilitated
human rights abuses by another State, the particular circumstances of
each case must be carefully examined to determine whether the
aiding State by its aid was aware of and intended to facilitate the
commission of the internationally wrongful conduct".16

22. The International Criminal Tribunal for the former Yugoslavia described states’

responsibilities in relation to torture as follows:

“This prohibition (torture) is so extensive that States are even barred
by international law from expelling, returning or extraditing a person
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to another State where there are substantial grounds for believing
that the person would be in danger of being subjected to torture
(…..) States are obliged not only to prohibit and punish torture, but
also to forestall its occurrence: it is insufficient merely to intervene
after the infliction of torture, when the physical or moral integrity
of human beings has already been irremediably harmed.
Consequently, States are bound to put in place all those measures
that may pre-empt the perpetration of torture.” 17

23. If this Inquiry determines that Canadian officials were implicated in the actions of

the United States to send Mr. Arar forcibly to Syria, the next question is what

Canadian officials knew, or ought to have known, about Syria’s record as a nation

that practices torture.

24. For many years the United States Department of State (State Department) has

denounced the systematic practice of torture in Syria.  In its March 2003 report the

State Department wrote:

Despite the existence of constitutional provisions and several Penal
Code penalties for abusers, there was credible evidence that security
forces continued to use torture, although to a lesser extent than in
previous years.  Former prisoners, detainees, and the London-based
Syrian Human Rights Organization reported that torture methods
included administering electrical shocks; pulling out fingernails;
forcing objects into the rectum; beating, sometimes while the victim
is suspended from the ceiling; hyperextending the spine; bending the
detainees into the frame of a wheel and whipping exposed body
parts; and using a chair that bends backwards to asphyxiate the
victim or fracture the victim's spine.  In 2001 AI published a report
claiming that authorities at Tadmur Prison regularly tortured
prisoners, or forced prisoners to torture each other.  Although it
occurs in prisons, torture was most likely to occur while detainees
were being held at one of the many detention centers run by the
various security services throughout the country, especially while the
authorities were attempting to extract a confession or information.  18

25. Amnesty International in its 2004 report provides, in relation to Syria, that: “Torture

and ill-treatment were widespread and allegations of such treatment were not

investigated by the authorities.” Further, the report affirms that “hundreds of

political prisoners, mostly Islamists” are being held in detention without trial and
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that “scores of Syrians were arrested and detained on their voluntary or forced

return” and that “most of them were suspected of having links with the Muslim

Brotherhood.”19

26. It has been reported that Mr. Arar was forcibly sent to Syria precisely because he

was suspected of involvement in terrorist activities linked to Islamic groups.  If this

Inquiry determines this to be true, the risk of torture on his removal to Syria must be

considered to have been both “real and foreseeable” and “personal and present”.

2.3 INDIVIDUAL CRIMINAL RE SPONSIBILITY

27. If officials aided or abetted in the perpetration of torture, they may be criminally

responsible under international law for the underlying offence.20

3. THE LEGALITY OF ‘RENDITIONS’ AND THE
PRINCIPLE OF NON-REFOULEMENT

28. International law recognizes an absolute prohibition against forcibly sending or

returning a person to a country where he or she may be submitted to torture.  This

principle has been affirmed in the provisions of numerous international instruments,

including:

(a) Article 33(1) of UN Convention Relating to the Status

of Refugees;21

(b)  Article 3 of the Convention against Torture and Other

Cruel, Inhuman or Degrading Treatment or

Punishment;22

(c) Art.  13 (4) of the Inter-American Convention to

Prevent and Punish Torture;23 Art.  22 (8), (general

clause on non-refoulement) American Convention on

Human Rights;24
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(d) Article 8 of the Declaration on the Protection of All

Persons from Enforced Disappearance;25

(e) Article 3 (1) of the Declaration on Territorial Asylum;26

and

(f) Article II (3) of the Organization of African Unity’s Convention Governing

the Specific Aspects of Refugee Problems in Africa.27

29. For example, Article 3 of the Convention against Torture and Other Cruel, Inhuman

or Degrading Treatment or Punishment which states:

1.  No State Party shall expel, return (“refouler”) or extradite
a person to another State where there are substantial grounds
for believing that he would be in danger of being subjected
to torture.

2.  For the purpose of determining whether there are such
grounds, the competent authorities shall take into account all
relevant considerations including, where applicable, the
existence in the State concerned of a consisted pattern of
gross, flagrant or mass violations of human rights.

30. In addition, the jurisprudence of international legal and quasi-judicial bodies have

recognized, developed and clarified the application of this principle, as will be seen

below.

31. The jurisprudence that has developed within the European Human Rights system

recognizes the protection of persons against expulsion to a country where he or she

is at risk of torture and inhuman or degrading treatment or punishment, which is

inspired by the drafters of the Convention against Torture.28

32. The United Nations Human Rights Committee also considers that the prohibition

against torture present in art.  7 of the UN Covenant on Civil and Political Rights

encompasses the prohibition against forcibly sending persons to countries where
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they may be subjected to torture or ill-treatment.  In its General Comment 20 the

UN Human Rights Committee stated that:

In the view of the Committee, States parties must not expose
individuals to the danger of torture or cruel, inhuman or
degrading treatment or punishment upon return to another
country by way of their extradition, expulsion or
refoulement.  States parties should indicate in their reports
what measures they have adopted to that end.29

33. The principle of non-return or of non-refoulement has traditionally been associated

with refugee law.  The prohibition of the return of a refugee to “territories where his

life or freedom would be threatened on account of his race, religion, nationality,

membership of a particular social group” was recognized previously in Article 33(1)

of the 1951 UN Convention on the Status of Refugees.  The scope of the principle of

non-refoulement is now considered to apply to torture or cruel, inhuman or

degrading treatment.30

34. However, the application of this principle under human rights law is broader and

applies to all person and not only to refugees.  This principle is now widely regarded

as an obligation under customary international law and has been the object of

numerous resolutions and declarations within different United Nations bodies and

organs and the actions of its mechanisms.31

3.1 THE PRACTICE OF ‘REND ITION’

35. Along with other measures adopted in the ‘war against terrorism,’ a disturbing and

unlawful measure involves the forceful transfer of persons suspected of terrorist acts

inter-state to be held in detention facilities in known or undisclosed locations.  The

practice of what states sometimes describe as “rendition” involves the forcible

transfer of persons inter-state through means that are not recognized by law; that is,

not involving judicial extradition or deportation procedures.



- 11 -

36. The reference to such transfers as “renditions” wrongly ascribes a degree of

formality or “quasi-legal respectability,” however the term should not detract from

the illegal or irregular means through which the transfers are executed.32 Legal

transfers of persons inter-state are carried out through extraditions, deportations or

expulsions and must comply with legal and procedural safeguards.

37. Articles in the media have reported anonymous declarations by United States’

officials describing the practice of “rendition” as a deliberate policy adopted in

order to sidestep US law that prohibits the use of torture and ill-treatment.  While

the present Inquiry is concerned with the conduct of Canadian officials, the

principles set out above (under which one nation may be legally responsible for a

wrong committed by another through the assistance of the first) may raise the

question of what information Canadian officials had, or should have had, about US

rendition policies.

38. The circumstances of the removal of Mr. Arar to Syria via Jordan raise the question

of whether this was an illegal “rendition”.  It also raises the question of whether

Canadian officials know, or ought to have known, about the possibility of such

rendition.   In respect to Canada’s potential role in this matter, the United Nations

Human Rights Committee admonished Canada in the following terms:

"The Committee is concerned that Canada takes the position that compelling security
interests may be invoked to justify the removal of aliens to countries where they may
face a substantial risk of torture or cruel, inhuman or degrading treatment.  The
Committee refers to its General Comment on article 7 and recommends that Canada
revise this policy in order to comply with the requirements of article 7 and to meet its
obligation never to expel, extradite, deport or otherwise remove a person to a place
where treatment or punishment that is contrary to article 7 is a substantial risk."33

39. It is submitted that the Inquiry may wish answers to the following questions:

(a) Was Mr. Arar legally detained in the United States, and what did Canadian

officials know about the legality of that detention?
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(b) Was Mr. Arar advised of his right to the assistance of Canadian consular

officials?

(c) Was he given practical access to that right?

(d) What steps did Canadian officials take to ensure that, if the United States was

intent on expelling Mr. Arar, he would be expelled to Canada rather than to a

country that has a history of practicing torture?

(e) Did Canada seek assurances that Mr. Arar would not be rendered to a state

that practices torture?

(f) What monitoring mechanisms, if any, were put in place?

(g) Were Canadian officials in Syria made aware of Mr.  Arar’s presence in

Syria?

(h) If they were, what steps, if any, did they take on Mr.  Arar’s behalf?

3.2 THE ‘RETURN’ OF PERSO NS - PRINCIPLES AND LIMITS

40. In its General Comment N° 1, the United Nations Committee Against Torture

(CAT), the treaty monitoring body established by the Convention against Torture,

set out the general principles by which it examines communications sent to it

claiming a possible violation of article 3.34 The Committee has applied these

standards to virtually all communications examined under article 3.

41. The following are particularly relevant to this Inquiry:

(a) The CAT considers that to be protected under article 3, individuals must face

a “real and foreseeable” risk of torture.  35 The risk however, does not have to

“meet the test of being highly probable” though it should be “personal and

present”.  36
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(b) The CAT has also considered that the existence of a “consistent pattern of

gross, flagrant or mass violations of human rights” present in art.  3.2 of the

Convention, “does not as such constitute sufficient ground” for a situation to

fall under the scope of article 3.37

(c) The CAT also held that the obligation not to return is not limited to the risk

of a person being tortured in the country he or she will be returned to but

extends to “any other country where he runs a risk of being expelled or

returned.”38

(d) Finally, CAT has stated that: “The nature of the activities in which the person

engaged is not a relevant consideration in the taking of a decision in

accordance with article 3 of the Convention.”39

42. The United Nations Human Rights Committee has held, in its views on

communications and concluding observations on reports of States parties, that

extradition or deportation of a person would constitute a violation of art.  7 of

International Covenant on Civil and Political Rights.40 The United Nations Human

Rights Committee considers that the risk of ill-treatment must “be real, i.e.  be the

necessary and foreseeable consequence” of the deportation.41   Such a risk “is to be

deducted from the intent of the country to which the person concerned is to be

deported, as well as from the pattern of conduct shown by the country in similar

cases”.42  In the present case, evidence about Syria’s record as a nation that practices

torture may be considered.

3.3 ASSURANCES

43. Since the attacks of September 11 there has been increased use of diplomatic

assurances in order to justify the deportation or expulsion of persons towards

countries known to systematically or routinely engage in the practice of torture.

Generally, states will obtain assurances in advance that the person in question will
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not be tortured and sometimes agree on a monitoring mechanism, usually involving

visits by diplomatic representatives to the person.43

44. In a number of cases diplomatic assurances have not been complied with or appear

to have been ineffective.44

45. The interveners submit that while assurances may be acceptable in certain cases,45 it

is difficult if not impossible to justify their use in cases of expulsions of persons

toward countries that systematically or routinely practice torture. In particular, when

the expulsion is not part of a legal procedure (i.e. an extradition).  The use of

assurances in such cases would imply that the sending state believes that while the

receiving state routinely engages in grave human rights violations and serious

crimes under international law, they will definitely refrain from such acts in the one

particular case.  This is inherently contradictory.  Monitoring mechanisms can, at

best, function on a very limited basis as countries that engage in the practice of

torture usually restrict access of detainees to lawyers, doctors and other outside

persons.  In addition, any monitoring mechanism would normally function for only

a limited time period, subsequently exposing the returned person to torture and ill-

treatment.

4. THE NATURE AND EXTENT OF THE OBLIGATION TO
PROTECT CITIZENS ABROAD

46. Article 36 (1) of the Vienna Convention on Consular Relations46 provides that:

(a) consular officers shall be free to communicate with nationals of
the sending State and to have access to them.  Nationals of the
sending State shall have the same freedom with respect to
communication with and access to consular officers of the sending
State;

(b) if he so requests, the competent authorities of the receiving State
shall, without delay, inform the consular post of the sending State if,
within its consular district, a national of that State is arrested or
committed to prison or to custody pending trial or is detained in any



- 15 -

other manner.  Any communication addressed to the consular post by
the person arrested, in prison, custody or detention shall also be
forwarded by the said authorities without delay.  The said authorities
shall inform the person concerned without delay of his rights under
this sub-paragraph; (c) consular officers shall have the right to visit a
national of the sending State who is in prison, custody or detention,
to converse and correspond with him and to arrange for his legal
representation.  They shall also have the right to visit any national of
the sending State who is in prison, custody or detention in their
district in pursuance of a judgment.  Nevertheless, consular officers
shall refrain from taking action on behalf of a national who is in
prison, custody or detention if he expressly opposes such action.”

47. If the factual inquiry reveals that the United States did not afford Canada the notice

that Article 36(1) of the Convention requires, the United States may have deprived

Canada of the right to provide consular assistance to its national, which constitutes a

clear breach of international law.  In this respect, the International Court of Justice

determined that Article 36 of the 1963 Convention on Consular Relations creates

individual rights of detained persons to have consular access, and that the failure of

the United States to inform the relevant consulate that nationals were being held

constitutes a breach of this obligation.47

48. The Inquiry may wish to consider whether Canada took adequate and sufficient

steps to assert its consular rights and the rights of Mr. Arar.  It is submitted that once

Canada had information at its disposal to suggest that Mr.  Arar may be ‘rendered’

to Syria or any other location where there was a substantial likelihood that he could

be subjected to torture, Canada was entitled, if not obliged, to take adequate and

sufficient steps to avoid that occurrence.

49. In this respect, it is submitted that the traditional conception of diplomatic

protection48 has been significantly impacted by the growing recognition of the duty

of states to protect the individual rights of their citizens.  This was the view taken by

the Special Rapporteur of the International Law Commission in his report on Article

4 of the International Law Commission’s draft articles on diplomatic protection.49

The Special Rapporteur noted that:
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 “today there is general agreement that norms of jus cogens reflect
the most fundamental values of the international community and are
therefore most deserving of international protection.  It is not
unreasonable therefore to require a State to react by way of
diplomatic protection to measures taken by a State against its
nationals which constitute the grave breach of a norm of jus cogens.
If a state party to a human rights convention is required to ensure to
everyone within its jurisdiction effective protection against violation
of the rights contained in the convention and to provide adequate
means of redress, there is no reason why a state of nationality should
not be obliged to protect its own national when his or her most basic
human rights are seriously violated abroad.”50

50. The principle that there is an obligation for a State to intervene on behalf of its

nationals when jus cogens rights are at stake is strengthened by the language of the

Convention against Torture, which Canada has ratified, which provides in Article 2

that “Each State Party shall take effective legislative, administrative, judicial or

other measures to prevent acts of torture in any territory under its jurisdiction”.  The

Convention against Torture specifically allows for States Parties to make

communications to the Committee against Torture when they wish to raise issues

regarding the non-fulfilment by another State Party of its obligations under the

Convention,51 and the Committee has procedures for urgent measures.52 The

Canadian government could also have sought interim measures before the

International Court of Justice.53

51. Consequently, the Inquiry may wish to question the Canadian Government as to:

1.  the exact time it was advised of Mr.  Arar’s detention;

2.  the nature and extent of the correspondence between Canadian
and American officials while Mr.  Arar was in US detention;

3.  what steps, if any, Canada took to preserve Mr Arar’s interests.
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5. THE RIGHT TO, AND NATURE OF, REPARATION
FOR INTERNATIONAL BREACHES

52. The Commissioner may determine, as a consequence of the factual inquiry, that

Canada breached one or several of its obligations towards Mr Arar.   If this the

finding of the Inquiry, the Intervenors will submit that the Commissioner should be

mindful of the well-established principle that an international breach will give rise

to a right to reparation.54 The form and extent of reparations will depend on a range

of factors including the nature of the breach(es), the degree of liability, and the harm

done to the individual.

53. It would be premature to make  submissions on the appropriateness of reparations at

this stage as there has been no finding of wrongdoing.

III.  THE FACTUAL AND POLICY INQUIRIES

54. The Inquiry’s work has been divided into two broad areas: the factual inquiry, and a

policy review.  The Intervenors are pleased the Government of Canada has invited

the Inquiry not only to investigate Mr.  Arar’s case, but also to review policies and

procedures affecting the balance between human rights and national security

elsewhere in the world, for possible application in Canada.   The Intervenors hope

they may be of assistance to the Inquiry in this regard.

55. While there are many good reasons for conducting the work of the factual inquiry

and the policy review in parallel, it remains that they are inextricably linked.  It is

submitted that the legal and policy principles set out above will provide a

framework for the factual inquiry, and the evidence about the treatment of Mr. Arar

will provide a real-world example of the law and policy in practice.

5.1 REMEDIES UNDER THE FA CTUAL INQUIRY AND THE POLICY REVIEW

56. The terms of reference for the factual inquiry include the mandate to report on:
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“any other circumstances related to Mr. Arar that Justice O’Connor
considers relevant to fulfilling his mandate.”

57. This is a broad mandate.  It is submitted that it enables the Commissioner not only

to report on the facts, but also to make findings about whether the treatment of Mr.

Arar is consistent with international criminal and civil law governing individuals, as

well on international law on state responsibility.

58. However, the terms of reference for the policy review appear to assume that if Mr.

Arar was mistreated the appropriate remedy would be to develop or improve

mechanisms for reviewing the activities of the R.C.M.P.  The terms of reference

state that the object of the policy review is:

(b) to make any recommendations that he considers advisable on an
independent, arm’s length review mechanism for the activities of the
Royal Canadian Mounted Police with respect to national security
based on

(i) an examination of models, both domestic and
international, for that review mechanism, and

(ii) an assessment of how the review mechanism
would interact with existing review mechanisms.

59. The Intervenors agree that the Inquiry should consider such mechanisms for

monitoring the R.C.M.P., but it is submitted that the Inquiry should not, and need

not, end there.  The factual inquiry may reveal that further or additional measures

are necessary to remedy any wrongs that the Commissioner may find during the

factual inquiry.   For example, the Commissioner may find that errors or

wrongdoing were committed by members of diplomatic service, CSIS, other

government departments, or the government as a whole.  It is submitted that the

mandate to report on “any other circumstances related to Mr. Arar that Justice

O’Connor considers relevant to fulfilling his mandate” enables the Commissioner to

make recommendations that go far beyond merely assessing mechanisms for
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reviewing the conduct of the R.C.M.P.  as suggested by the terms of reference for

the policy review.

60. It is submitted that if the Commissioner finds that Canadian officials (and therefore

the state of Canada) are responsible for a breach of international law , the terms of

reference are broad enough to authorize him to make recommendations on the

adequate form and extent of reparation.  For example, if the Commissioner

determines that civil wrongs were committed, the terms of reference are broad

enough to authorize him to make recommendations about compensation.  Similarly,

it is submitted that if the Commissioner finds breaches of national or international

criminal law, the terms of reference authorize him to recommend that the competent

authorities take appropriate action.  The recommendations should take into account

the principles of international law governing the right to a remedy and reparation for

victims of violations of international human rights law.

61. It may be that as a result of the factual inquiry the Commissioner considers the

terms of reference of the policy inquiry to be too narrow to consider appropriate

recommendations that would address any errors or wrongdoing that the

Commissioner may find.  It is submitted that in such case the ability to report on

“any other circumstances related to Mr. Arar that Justice O’Connor considers

relevant to fulfilling his mandate” would include the authority to recommend that

the terms of reference be amended to allow the Inquiry to make appropriate policy

recommendations.

5.2 SCOPE OF THE FACTUAL IN QUIRY AND THE POLICY REVIEW

62. Although the factual inquiry and the policy review will to some extent move along

parallel tracks, it remains that they are two aspects of the same Inquiry.   It is

submitted that the factual inquiry must be broad enough not only to determine the

facts of Mr. Arar’s case, but also to provide a factual basis for the policy review.

For example, it is submitted that paragraph (b)(ii) of the terms of reference of the
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policy review requires a factual assessment of the real world cooperation between

the R.C.M.P. and foreign agencies, not just in the Arar case, but more generally.  It

is therefore submitted that the Inquiry should take a broad view of questions of

relevance.

63. As just one example, when considering communications between Canada and the

United States, it is submitted that the Inquiry should not limit itself to

communications about Mr. Arar, but should also inquire into communications

between Canada and the United States more generally on questions of cross-border

treatment of persons of interest to security agencies.  At the policy review stage it

will be necessary to understand the case of Mr. Arar in its broader factual context,

and this broader factual context will be provided by the factual inquiry.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

__ June, 2004 _______________________________

E. David Crossin, Q.C.

M. Kevin Woodall

COUNSEL FOR THE INTERVENORS
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